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ATTORNEY ENTERAT

October 14, 1965

Honorable H. C. Heldenfels Opinilon No. C-525

President of the Board

The Texas A & M Universlty System Re: Coeducational status of
College Station, Texas Texas A & M University.

Dear Mr, Heldenfels:

Your request for an opinion of this office concerns
the policy of the Board of Directors of the Texas A & M Uni-
versity System 1n allowlng wives and daughters of staff mem-
bers, and students and widows and daughters of deceased staff
members to enter the undergraduate day school. You seek
Interpretation in the light of the Federal Civil Rights Act
of 1964 and in the light of the equal rights (equal protec-
tion) provisions of the State and Federal Constitutions.

Title IV of the Civil Rights Act of 1964 pertains
to desegregation of public education. Section 410 provides:

"Nothing in this title shall prohibit
classification and assignment for reasons
other than race, ceclor, religlon, or na-
tional origin."

Although the privilege of admission to a publicly
supported institution is a c¢ivil right, in view of the ex-
press provisions above quoted, you are advised that the Civil
Rights Act of 1964 does not require Texas A & M University to
admit female students.

In order to ascertaln your constitutlonal position
we must flrst determine the status of the rule adopted by
the Board of Directors. In Foley v. Benedlict, 122 Tex. 193,
55 S.W.2d 805 (1932), speaking of the powers of the Board of
Regents of the Unlversity of Texas, the Supreme Court of
Texas stated:

n

. +« » 3lnce the board of regents ex-
ercises delegated powers, 1lts riles are of
the same force as would be a like enactment
of the Legislature, and 1ts offlclal Inter-
pretation placed upon the rule so enacted
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becomes a part of the rule. West Texas Com-
press & Warehouse Co. v. R, Co. (Tex.Com.
App.) 15 S.w.{(2d) 558, 560, "

Thls case goes on to provide:

", . . The Legilslature of this state not
having provided who shall be admitted to the
University, and having delegated the power to
make rules and regulations necessary to the
govermment of the Universlty, to the board of
regents, they are 1lnvested with the power of
determining what classes of persons shall be
admitted to the Unlversity, provided that the
rules and regulations in that regard must be
reasonable and not arbltrary. . . o0 the courts
are usually disIncliIned to Interfere wlth regu-
lations adopted by school boards and they will
not consider whether the regulations are wise
or expedient, but merely whether they are a
reasonable exercise o1 power and discretion
of the board. . . . (&mphasis &

Next we must determine the class to whom the rules ap-
ply. Foley v. Benedict, 1bld, states:

"A student who is admitted to the Uni-
versity receives the privilege of attending
that institution subject to the reasonable
rales and regulations promulgated by the
board of regents exlsting at the time of
his entrance into the school. The educa-
tional facllitles of state-supported insti-
tutlons of higher learning are at the dis-
posal of the average student engaged in a
particular fleld of study, and a standard
of excellence which the average student in
a particular field of study is able to
satisafy is not an unreasonable regulation.

| ." (Emphasis added.)

Hence we see that the right to attend a school attaches
to the student and any classificatlion established must be based
upon the qualiflcation of the student and not some person to
whom the student may be related by affinity or consanguinity.

The authority of the Board of Directors to exclude
female students from Texas A & M University 1s governéd by
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the principles of law announced in Heaton v. Bristol, 317 S.
W.2d 86 (Tex.Civ.App. 1958, error rétf.) cert.den., app.dism.,
79 S.Ct. B02, 359 U.S. 230, reh.den. 70 S.Ct. 1123, 359 U.S.
999, and Allred v. Heaton, 336 S.W.2d 251 (Tex.Civ.App.,
error ref,, n.r.e,) cert.dism., app.den. 81 S.Ct. 293, 364
U.S. 517, reh.den. 81 S.Ct. 459, 364 U.S. 944. It 1s clear
that the Board of Directors of the Texas A & M University has
the right, at any time, to cause the student body at the Uni-

verglty to be elther all male or fully caeducational.

F oy - L] - Y N S i W, e e W s e By e @

The present pollcy of the Board of exclusion of stu-
dent applicante for the sole reason that saild applicants are
not wives or daughters oI staff members or students, or widows
or daughters of deceased staff members, 1s, in our opinion,
discriminatory and an unreasonable class distinction. There
may be other facts and reasons for the limited class distinc-
tion that have not been called to our attention.

In undertakling to determine whether or not the Board
of Directors has the authority to establish a limited classi-
fication of females who shall be eligible to atf¥end Texas
A & M University, it would be necessary to have a fact deter-
mination on which to base the underlylng rules for such classi-
fication. This i1s a function which can only be performed in a
court of law., The Attorney General's office does not have
available to it any methed of fact determination. - (See at-
tached copy of Oplnion Reguest Procedure for State Officers,
Agencles, Boards and Departments.) We can, therefore, only
furnish you with the gulding principles of law upon the basis
of which you may make the initial fact flnding.

The policy of admitting female students on a competi-
tive basis to the graduate school or to courses not offered in
any other state-supported institution (such as veterlnary med-
icine) 1in no way affects the principles enunciated in this
oplinion.

In view of the recent decilsion of the Supreme Court
of Texas in Texas State Board of Examiners in Optometry v.

Carp, 3 S.W. s an applican or admission to
the Texas A & M University who is denied admission by virtue
of an order of the Board of Directors has the burden of show-

ing that the adminlistrative order does not have reasonable
support in substantial evidence.

Article 1, Section 3 of the Texas Constlitution pro-
vides: :
—24?0-
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"Al11l free men, when they form a soclal
compact, have equal rights, and no man, or
gset of men, 1s entlitled to exclusive sepa-
rate publlic emoluments, or privileges, but
in conelderation of public services."

Article 1, Section 19, says:

"No ecitizen of this State shall be de-
prived of life, liberty, property, privileges
or immunities, or in any manner disfranchised,
except by the due course of the law of the

land.

Speaking of the issues of constltutional validity of
a statute in the light of these two provisions, the Supreme
Court of thls State has sald:

"We recognize that the test 1s whether
there 18 any basls for the classiflication
whlch could have seemed reasonable to the
Legislature. . .Before we may strike it down
it must appear that there is no reasonable
relationship between the classes created and
the purposes to be accomplished or the evils
to be prevented." San Antonio Retall Grocers

v. Lafferty, 156 Tex. 5'?11, 5TT7-578, 297 S.W.
2 813, B15-816 (1957)" -

The constlitutional purpose of Texas A & M Unlversity
is get forth 1n the first sentence of Article 7, Section 13 of
the Texas Constitution:

"The Agricultural and Mechanical College
of Texas, established by an Act of the lLegilis-
lature passed April 17th, 1871, located in
the county of Brazos, 1s hereby made, and
constituted a Branch of the Unilversity of
Texas, for instructlon in Agriculture, the
Mechanic Arts, and the Natural Sciences con-
nected therewith. . . .

The Legislature has defined this constitutlional object by the
enactment of Article 2608, Vernon's Civil Statutes, which reads
as follows:

"The leading object of this College shall
be without excludling other sclentific and
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classical studies, and including military
tactics, to teach such branches of learning
as are related to agriculture and the me-
chanlcal arts, in such manner as the legis-
lature may prescribe, in order to promote
the liberal and practical education of the
industrial classes in the several pursuits
and professions in life."

In Linen Service Corporation v. Ablilene, 169 S.W.2d
4oT (Tex.Civ . ApD. 1953, error ref.), the Court heid void a city or-
dinance 1mposing a license fee on suppliers of linen service
1f the washing was done outside the clty limits, saying:

"A linen service company, even though a
resident of Abllene, 1f it has 1its laundering,
washing or cleaning dones ocutside said city:
may not, unless 1t takes out a license, de-
iiver its laundered, washed or cleaned linens,
towels, cloths or clothes for use in saild city;
theredby discriminating against 1t in favor of
persons, flrms or corporations engaged in the
same business and differing only in the fact
that they have their linens, towels, cloths,
o6r clothes laundered, washed or cleaned in-
8lde said city.

"Corpus Juris Secundum under the head of
'Discrimination Based on Reaidence or Citizen-
ship' and not exactly apropoes to that subject,
but none the less true, says that 'Attempts
to distinguish between persons engaged 1in the
same business merely on the basis of the lo-
cation of their buslness houses, is generally
held unconstitutional as a denlal of the equal
protection of the laws; and this rule applies
even where the discrimination operated only
within the 1imits of a municipality." 169 S,
W.2d at 500.

The same sort of vice has been recognized and struck
down by the Court of Criminal Appeals,.

In Ex parte Dreibeldbis, 133 Tex.Crim. 83, 109 S.W.2d
476, 497 (1937), the Court of Criminal Appeals, in holding in-
valid a licensing ordinance imposing a license fee on a "tempo-
rary merchant" but exempting those in business in the city for
a year or wmore, said:
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"That the ordinance in question is dis-
criminatory is clearly demonstrated by the
fact that a person who has been engaged 1n
one of the designated businesses in sald city
for a year or more ip exempt from the payment
of the tax, whlle another person who has been
so engaged for such length of time is subject
to the payment of the tax, and, for his fallure
to do Bo, punishable by fine, although both
parties may be engaged In the same kind of
business, carrying the same kind and the same
-amount of merchandise. If this is not discrim-
ination, then what is 1%." _

The guestion of whether or not a student can acquire
a derivative legal right by reason of parentage or marriage is
disposed of by the following statement in 12 Tex.Jur. 453,
Constitutional Law, Sec. 103:

"In prohibiting exclusive separate public
emoluments or privileges except in consideration
of public services the conatitution declares the
principle of equality in political rights and a
denlal of title to individual privileges, honors,
and distinctions except for public servlces. The
provision is dlrected against superiority of
personal and political rights, distinections of
rank, birth, or station; and all c¢laims of emol-
uments by any man or set of men over any other
citizen. It declares that honors, emoluments,
and privileges of a personal and political
character are alike free and open to all the
cltizens of the state."

Ordinarily there 1s a presumption of constitutionality
when an attack 1s made upon a statute, but the right in question
here, 1.e., the right to attend a state-supported institution
of higher education, is a civil right (although not covered spe-
cifically by the Civil Rights Act of 1964). The Supreme Court
of the United States has said:

"Phere 18 no presumptlion in favor of the
constltutionallty of any regulation involving
eivil rights." Schnelder v. State of New
Jersey, 308 U.S. TE7 (1I9397). .

?erhaps the best exposition of the 1nability to create
arbitrary class legislation is contained in Ex parte Smythe, 28
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S.W,2d 161 (Tex.Crim, 1930), where question was raised as to
the right of the City of Marshall to make 1t unlawful for a
person engaged in the business of lending and collecting money,
from transacting any part of that busliness on the streets of
that city. The Court pointed out that the grocer could col-
lect his blll on the clty streets while the banker might make
no mention of a past due note.

In view of the foregolng, there 18 a serious legal
question as to whether or not, on a trial in court, we could
successfully defend an attack upon the present c¢lassification
established by the Board of Directors for admission of female
students as being a reasonable classification. We would like
to point out, however, that even if this classificatlion were
successfully attacked in court the Board of Directors would
st1ll have full authority to make Texas A & M Unlversity elther
all male or completely coeducational without any preéjudice to
such authority having arisen from the present system of limited
clasgiflcation.

SUMMARY

1. The Civil Rights Act of 1964 is not appli-
cable to rules and regulations of Texas A
& M Unlversity insofar as discrimination
by 8e6x 1s concerned,

2; The Board of Directors of Texas A & M Uni-
versity has the unquesationed right to issue
rules and regulations making the University
either a1l male students or all cceducation-~
al,.

3. 'The present policy of the Board of exclusion
- of student applicants for the sole reason
that sald appllicants are not wives or daugh-
ters of staff members or students, or widows
or daughters of deceased staff members, is,
in our opinion, discriminatory and an un-
reasonable claas distinction.

Yours very truly,

WAGGONER CARR
Attorney General of Texas

-2474-~



Honorable H. C. Heldenfels, page 8 (C-525)

M@M

Assistant Attorney General
HMF/br '
APPROVED:
OPINION COMMITTEE
W. V. Geppert, Chairman
Sam Kelley
James Strock
Vince Taylor
Jerry Brock

APPROVED FOR THE ATTORNEY GENERAL
By: T, B. Wright
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OPINION REQUEST PROCEDURE

To District and County Attorneys and County Auditors of Texas:

This memorandum details the opinion request procedure of the Attor-
ney General's Office, and it is distributed to facilitate a mutual understand-
ing between the Attorney General and those officers entitled to secure his
opinions,

1, County Auditors opinion requests should be submitted to the County
or District Attorney in accordance with the provisions of Article 334 of Ver-
non's Civil Statutes, If the County or District Attorney fails or refuses to
answer the Auditor's request, or if the County Auditor, County Judge or any
officer affected by the opinion disagrees with the County or District Attor-
ney's opinion, or believes that it is in conflict with former opinions of the
Attorney General's Office, then this department will accept an opinion re~
quest direct from the County Auditor,

2. County and District Attorneys and Criminal District Attorneys
should request opinions in accordance with Article 4399 of Vernon's Civil
Statutes., The request should give a complete statement of facts rather than
a hypothetical question, and the County or District Attorney should not sub-
mit the request if the same is involved in either civil or criminal litigation.
Further, the officer requesting the opinion should file a complete brief with
his request, giving the conclusions of the briefer and the reasons which
support his views, If the County or District Attorney briefs the questions
very carefully at the local level, he will resolve a multitude of problems
without calling on this office for aid and assistance. However, if his opin-
ion does not settle the question, then his brief will be of invaluable assist-
ance to the Attorney General and the members of his staff,

3. Regardless of whether the opinion request is submitted by the
County Attorney, District Attorney, Criminal District Attorney or County
Auditor, it must clearly appear that the requester has an official interest in
the subject matter involved and that the official or officials are not just ask-
ing the question for their own information and enlightenment, Questions in-
volving cities or independent school districts and the like should not be sub-
mitted unless they concern a subject covered by the jurisdiction and duties
of the office of the official submitting the question.

This practice will enable our office to render quicker and better ser-
vice on legitimate requests for opinions, and your full and complete coopera-
tion will be greatly appreciated,

Yours very truly,

Attoérzﬁ(‘zene ral of Texas
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